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Iin the ’tHniL‘.eb States Court of Federal Claims
| .

| No. 05-697 C

JULIE AMBER MESSICK, ADMINISTRATRIX
ESTATE OF CHRISTOFHER KANGAS,
DECEASED,

JUDGMENT
v.

THE UNITED STATES

|

Pursuant to the Published Opinion, filed March 27, 2006, granting plaintiff’s
motion for judgment on the administrative record, and denying defendant’s cross-motion,

IT JS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that the
plaintiff recover of and from the United States the sum of $250,000.00, adjusted in
accordance with 42 U.S.C.1§ 3796(h).

Brian Bishop
Clerk of Court

March 27, 2006 By: ﬁd&m

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and
listing of all plaintiffs. Filing fee is $255.00.
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T the txanitén States Court of Feveral Claims

No. 05-697C
" Filed: March 27, 2008
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*
JULIE AMBER MESSICKJ .
. Administratrix, Estate of : . Motion for Judgment Upon
Christopher Kangas, Dedeased, : the Adminlstrative Record;
Publlc Safaty Officers’ Death
Plalntiiff, : Benefits Act, 42 U.S.C. §§
V. ! . 3796-3796¢; Definitions of
*f : “Public Safety Officer,”
UNITED STATES, | e “Firefighter,” “Line of Duty.”
Defen}iant. »
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Frank W. Daly, Daly, CT"orbey & O'Brien, P.C., Media, Pennsylvania, for plaintiff.

Nancy M. Kim, Trial Attorney; Todd M. Hughes, Assistant Director; David M.
Cohen, Director; Peter D. Keisler, Assistant Attorney General, Depariment of Justice,

Washington, DC, for deferjdant. Gregory C. Bracly Deputy General Counsel, Office
of Justice F'rograms of cqunsel

1 .

| OPINION
HORN, J. |

Nicholas Kangas, filed for death benefits pursuant to the Public Safety Officers’ Death
Benefits Act, Omnibus Crime Control and Safe Streets Act of 1968, § 1201, as
amended, 42 U.S.C: §§ 3796-3796¢ (2000 & Supp. Il 2002) (PSOBA).

Plaintiff, Julie Amber %vressick, upon behalf of her deceased son, Christopher

FINDINGS OF FACT

This case invalves the tragic and untimely death of Christopher Nicholas Kangas,

a volunteer apprentice ﬁr%ghter, also known as a volunteer junior firefighter, for the

Brookhaven, Pennsylvania, Volunteer Fire Department. On May 4, 2002, Christopher

was riding his bicycle to the fire station in response to a fire alarm when he was struck

by an automobile. He sustainad serious injuries, including head trauma, and was
|
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‘ﬂown to Children's HOSpitail in Philadelphia, whare he died from his injuries the next
day. He was fourteen ye'alh's old.

that at the time of his death, Christopher was “an officially recognized member of the
Brookhaven, Pennsylvania Volunteer Fire Department, and was se'rving as an
‘apprentice firefighter.”™ Mol"eover, according to Brookhaven, Pennsylvania, Fire Chief
Rob Montella:

In a Joint Stipulation orLFacts submitted to the court, the parties have stipulated

The junior firefighter is @ — it's part of the team. They are just as part — just
as much as a part of being a firefighter as anybody else out there. They do
all the jobs that they need to do. They help out. The jobs that they do are
very important, If ﬂ-:e:,rre not there, somebaody else has to do the job. If
you don’t have the manpower them jobs aren’t getting done. They're
getting done by them other guys that are doing different jobs that they're
allowed to do. So the junior firefighter is a vital part of the fire department.

Christopher had beenjissued official firefighter equipment. He had complsted
58.5 hours of in-houss training and had trained in twenty-twao different areas related
to firefighting, including rescue operations, the functions of an air pack, electronics,
carbon monoxide detection and hose rolling. Christopher also was certified in CPR
and had responded to twerijty-four house drills. The Brookhaven Fire Department had
authorized Christopher to be part of the firefighting team by participating at the scene
of a fire, including bringir:ﬁ out portable equipment and fire hoses, providing food,
drink and first aid to the other firefighters, and cleaning up after fires that were under
control. After Christopher‘g death, the Brookhaven, Pennsylvania, Volunteer Fire
Department added his name to the honor roll of its deceased members. Christopher
was the only person on theihonor roll to have died in what the Department determined
was “the line of duty.” i

1

On May 28, 2002, Julie Amber Messick, Christopher's mother, filed a claim with
the Bureau of Justice Asgstanca (BJA), for death benefits under the PSOBA. On
September 11, 2002, after a review of her claim, the BJA issued an initial
determination denying MFs. Amber Messick's claim for benefits. In that initial
determination, he BJA re¢ognized that Christopher was an “Apprentice Valunteer
Firefighter” and was authcirized to:

participate in training activities, provide first aid care to victims at
emergency scenes, and assist with clean-up activities such as rolling hose,
putting away portable fools, and removing debris under supervision of the
officer in charge and olutside of fire buildings and collapse zones. He was
allowed to provide cs?-teen (food service) actlivities and participate in a
support capacity for searches, rescues, wild fires, hazardous materials
incidents, and water sppply operations.

2
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However, according to thé BJA determination, Christopher “was not permitted to
operate equipment or assist with fire suppression at fire scenes or enter ha_zardous
atmospheres.” The BJA determined that “Apprentice VFF Kangas was a trainee but
did not possess authority to act as an official firefighter.” Accordingly, the BJA found
that Christopher was not a "public safety officer” as defined in 42 U.S.C. § 3796b(8)’
and that, therefore, the clqirnant was ineligible to receive PSOB death benefits.

On March 4, 2003, Mrs, Amber Messick appealed the BJA’s initial determination.
The BJA subsequently held an appeal hearing on January 22, 2004. After reviewing
the documents submitted jand the testimony offered by the witnesses, the Hearing
Officer issued a decision an April 26, 2004, sustaining the BJA’s initial determination
and confirming the denlal of death benefits ta the claimant. The Hearing Officer made
the following findings of fact:

1. On May 4, 2002, Cthstopher Kangas was responding to a fire call on his
bicycle and he was struck by a car. He subsequently died from the
injuries sustained in this accident.

2. On, that date I(ang’pas was a junior (apprentice) firefighter with the
Brookhaven, Pennsylvania VFD.

3. Junior firefighter Kangas had been an active member of the volunteer
fire company since May 15, 2001, when he was voted in by the
Brookhaven FVD Association. He had received at least 58.5 hours of
training at the time of his death. He had been issued gear and went on
numerous fire calls. :

4. Junior firefighter Kgngas was permitted . . . ¥ to ride to fires on the fire
truck. He was also allowed to perform various activities at the scene of
the fire, including pff-loading equipment, attaching non-pressurized
hoses to a water source, administering first aid to victims, assisting with

|

' The PSOBA was émended in 2008 and the definition for “public safety officer”
is now found at 42 U.S.CJE\. § 3796b(9) (West; Westlaw through 2006 amendments).

2 The omitted language here read “in violation of Pennsylvania statute (43 P.S.
§ 48.3)." However, the Pennsylvania Bureau of Labor Law Compliance provided a
clarification of the Pennsylivania Child Labor Law (CLL) in a letter which states: “It
is our opinion that the CLL law does not prohibit 14- and 15- year -olds from riding fire
apparatus to the scene of a fire or other emergency.” Letter from Pennsylvania's
Bureau. of Labor Law C’rompliance to Edward Mann, Pennsylvania State Fire
Commissioner (April 21,:2003) (on file with the court). The BJA subsequently
amended its findings in its final determination to be consistent with the Pennsylvania
state opinion. : '

3
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the canteen for the line firefighters, cleaning up (rolling hoses) and
removing of debris under supervision of the fire commander. He could
provide support at1 hazardous: materials sceneés but he could not
participate in dealing with the hazardous materials. He could also
participate in searcH and rescue operations.

5. Junior Firefighter Kangas was not permitted by Pennsylvania statute (43
P.S. § 48.3) and fire company regulations to operate heavy equipment,
pressure hoses of any kind, ascend ladders, enter burning buildings or
fire or hazardous materials zones; all of which are fundamental fire
suppression activitie%s

The Hearing Officer cohcluded that Christopher was not a “firefighter” as defined
inthe PSOBA.® Asis discl)issed more fully below, the Hearing Officer acknowledged
that the PSOBA did not deﬁne “firefighter” as one “engaged in the suppression of.
fires.” The Hearing Oﬁice noted that the original regulatlons implementing the Act
had contained this language, but “[flor unknown reasons,” the language had been

. removed in 1985. Despite the absence of this language (“engaged in the suppression
of fires”) in the PSOBN and the removal of that same language from the
implementing regulations’ definition of “firefighter,” the Hearing Officer still concluded
that an “individual must be authorized to actively engage in the suppression of fires
to be a “firefighter” under the Act.” The Hearing Officer apparently did sa based on
his own reading of the legislative intent and what he concluded was the plain or
ordinary meaning of the word “firefighter,” as a “'person who fights fires,” for which
he cited WEBSTER'S DICTIONARY (10th ed.). The Hearing Officer stated that Congress
intended the word “firefighter” to be one who is “authorized to fight fires.”

The Hearing Officer all'rso cited to the definition of “line of dx.ity‘ in the regulations
issued pursuant to the PSOBA, which states:

Any action which an pfficer whosa primary function is crime control or
reduction, enforcement of the criminal law, or suppression of fires is
obligated or authorized by rule, regulations, condition of employment or
service, or law to perform .

28 C.F.R. § 32.2(c)(1) (2002).
In addition, the Hearing Officer relied on a Pennsylvania Statute-the Pennsylvania

Child Labor Law, 43 PA.!CoNs, STAT, ANN, § 48.3—as limiting the ability of junior
firefighters o engage in q:ertatn activities at the scene of the fires and, therefore,

! The PSOBA deﬁ:hes firefighter as 'includﬁng] an indlvidual serving as an
officially recognized or designated member of a legally organized fire department....”
42 U.S.C. § 3796b(3) (2000 & Supp. Il 2002).

4
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limiting Christopher's abili y to engage in the “suppression of fires." Consequently,
the Hearing Officer denied Mrs. Amber Messick's claim and concluded that
Christopher was not a firefighter who died in the line of duty because “one cannct be
acting in the ‘line of duty! unless he or she is authorized to be engaged in the
suppression of fires—in other words, to be a firefighter.” .

On June 29, 2004, Mrs. Amber Messick requested the BJA to reconsider the
Hearing Officer's determiriation. On April 28, 2005, after reviewing the record, the
Director of the BJA issued a Final Agency Decision, affirming the Hearing Officer's
determinations and denyipng death benefits to the claimant. In the dacision, the
Director affirmed the denial of the claim, based an the conclusion that Christopher
was not a public safety officer or a “firefighter” within the meaning of the PSOBA and
tha implementing regulatidns. Furthemmore, the Director wrote: “Even if Christopher
were a firefighter' within the meaning of the PSOB Act (which he was not), his tragic
death did not occur in the line of duty, as defined in the PSOB regulations, because
Pennsylvania law (discussed above) did not obligate or authorize him to engage in
fire-fighting or fire-suppression activity.”

On June 27, 2005, Mrs. Amber Messick filed a complaint in this court, seeking
review of the BJA's determination. In.-her complaint, plaintiff states that the BJA-
improperly denied her benefits since it was undisputed that Christopher was serving
as an officially recognized member of the Brookhaven Volunteer Fire Department at
the time of his death. Further, plaintiff claims that the BJA “exceeded Its regulatory
powsrs by promulgating regulations that impermissibly narrow the definition of
“firefighter’ to require that the claimant ‘engaged in the suppression of fires . . . .”

On September 16, 2005, in response to plaintiffs complaint, defendant filed a
motion for judgment upon the administrative record. In the motion, defendant states
that Congress demonstrated no intent to depart from the plain meaning of “firefighter”
as one “authorized to engage in fire-fighting activities.” Furthermore, even if the
meaning of the word "irefighter” were found to be ambiguous, defendant argues that
the BJA’'s interpretation of the word is reasonable and, therefore, entitled to
deference. Finally, defendant reiterated that Christopher was prohibited from
performing fire suppression activities by Pennsylvania State law and, thus, he did not
die in the “line of duty,” as;defined by the BJA's implementing regulations.

This court has jurisdigtion to review final decisions of the BJA pursuant to 28
U.S.C. § 1491 (2000). See Uniled States v. Mitchell, 463 U.S. 206, 216 (1983); Yanco
v. Uniled States, 258 F.3d 1356, 1358-59 (Fed. Cir. 2001), cert. denied, 534 U.S. 1114
(2002). Plaintiff has standing to bring an action on behalf of the deceased as the sole
legal parent at the time of His death pursuant to 42 U.S.C. § 3796(a)(5) (2000 & Supp.
11 2002). The parties have filed cross-motions seeking [udgment on the administrative

record pursuant to Rule 56,1 of the Rules of the United States Court of Federal Claims
(RCFC). 4
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| DISCUSSION

T |

Judicial review of BJA dec;'fsions is limited to the following inquiries:

(1) whether them'iwas been substantial compliance with sta:cutory
requirements and with the requirements of implementing regulations;

(2) whether there has been any arbitrary or capricious action on the part
of the government dfficials involved: and

(3) whether the decision denying the claim is supported by substantial
evidence. '.

Yanco v. United States, 258 F.3d at 1362 (citing Chacon v. United States, 48 F.3d
508, 511 (Fed. Cir. 1995)); see also Greeley v. United States, 50 F.3d 1008, 1010
(Fed. Cir. 1895) (quoting iﬂorrow v. United States, 227 Ct. Cl. 290, 296, 647 F.2d
1099, 1102, cert. denied, 454 U.S. 940 (1981)). :

The Public Safety Officers’ Death Benefits Act states:

In any case in which iﬂ?e Bureau of Justice Assistance (hereinafter in this
subchapter referred tg as the “Bureau”) determines, under regulations
issued pursuant to this subchapter, that a public safety officer has died as
the direct and proximafe result of a personal injury sustained in_the line of
duty, the Bureau shall lpay a benefit of $250,000, adjusted in accordance
with subsection (h) of this section . . ..

i :
42 U.S.C. § 3796(a) (2000 & Supp. Il 2002) (emphasis added).

The PSOBA defines ‘public safety officer” as “an individual serving a public
" agency in an official capatity, with or without compensation, as a law enforcement
officer, as a fifefighter, z?s a chaplain, or as a member of a rescue squad or

* Sectlon 3796(h) provides that: “On October 1 of each fiscal year beginning
after June 1, 1988, the!|Bureau shall adjust the level of the benefit payable
immediately before such Qctober 1 under subsection (a) of this section, 1o reflect the
annual percentage changg in the Consumer Price Index for All Urban Consumers,
published by the Bureau of Labor Statistics, accurring in the 1-year period ending an

June 1 immediately preceding such October 1." 42 U.S.C. § 3796(h) (2000 & Supp.
I 2002). oo

| 6
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| ambulance crew].]” 42 U.S;.C. § 3796b(8)(A) (redesignatedin 2006 as § 3796b(9)(A))
(emphasis added).. :

Whether a fourteen-year old “appreritice firefighter” is a “firefighter” for purposes
of the PSOBA appears not to have been addressed in this circuit. Neither party has
brought relevant case authority to the court's attention, nor has the court identified
directly applicable case law. :

The first step in statutdry construction is "to determine whether the language at
issue has a plain and unambiguous meaning with regard to the particular dispute in
the case." Bamhart v. Sigmon Coal Ca., Inc., 534 U.S. 438, 450 (2002) (quoting
Robinson v. Shell Oil CoJ, 519 U.S. 337, 340 (1997)). The inquiry ceases "if the
statutory language is unambiguous and 'the statutory scheme |Is coherent and
consistent,™ Id, {quoting-%obinson v, Shell Qil Cg., 519 U.S. at 340). In interpreting
the plain meaning of the statute, it is the court's duty, if possible, to give meaning to
every clause and word of the statute. Ses TRW Inc. v. Andrews, 3534 u.s. 19, 31

-(2001) ("It is 'a cardinal principle of statutory construction' that ‘a statute ought, upon
the whole, to be so constiued that, if it can be prevented, no clause, sentence, or
word shall be superfluous; void, or insignificant.™) (quoting Duncan v. Walker, 533
U.S. 167, 173 (2001)}; Wiliiams v. Taylor, 529 U.S. 362, 404 (2000) (describing as a
“cardinal principle of statutory construction” the rule that every clause and word of a
statute must be given effect if possible). Similarly, the court must avoid an
interpretation of a clause! or word which renders other provisions of the statute
inconsistent, meaningless, or superfluous. See Duncan v. Walker, 533 U.S. 167,
(noting that courts should! not treat statutory terms as "surplusage”). "[W]hen two
statutes are capable of co-existence, it is the duty of the courts . . . to regard each as

effective.” Radzanowsr v, Touche Ross & Co., 426 U.S. 148, 155 (1976); see also
Hanlin v. United States, 214 F.3d 1319, 1321 (Fed.Cir.), reh'q denied (2000).

When the statute provides a clear answer, the court's analysis is at an end. See
Barnhart v, Sigmon Coal Co., 534 U.S. at 450. Thus, when the "statute's language
is plain, the sole function of the courts is to enforce it according to its terms.™
Johnson v. United States, 529 U.S. 894, 723 (2000) (quoting United States v. Ron
Pair Enterps., Inc., 489 U.$. 235, 241 (1989) (quoting Caminetti v. United States, 242
U.S. 470, 485 (1917))). In|such instances, the court should not consider "conflicting
agency pronouncements” or "extrinsic evidence of a contrary intent.” Weddel v. Sec'y

f Dep't of Health and Human Servs., 23 F.3d 388, 391 (Fed.Cir.) (citing Estate of
Cowart v. Njcklos Drilling Co., 505 U.S. 469, 476 (1992) (noting that courts must not
defer to agency interpretation contrary to the-intent of Congress evidenced by
unambiguous language) and Darby v. Cisneros, 509 U.S. 137, 147 (1993)), reh'g
denied, en banc suggeslion declined (1994). "[O]nly language that meets the -
constitutional requirements of bicameralism and presentment has true legal authority "

7
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Weddel v, Sec’y of Dep't of Health and Human Servs,, 23 F.3d at 391 (citing INS v.
Chadha, 462 U.S. 919 (1983)). "[C]ourts have no authority to enforce [a] pﬁncipl[e.]'
gleaned solely from legislative history that has no statutory ref.c:'.-renoe poaint.’
Shannon v. United States| 512 U.S. 573, 583-84 (1994) (quoting Int't Bhd. of Elec.
Workers, Local Union Nd. 474 v. NLRB, 814 F.2d 697, 712 (D.C. Cir. 1987)).
Consequently, if a statutelis plain and uneduivocal on its face, there is usually no
need to resort to the legisl&tive history underlying the statute. See Whitfield v, United
States, 543 U.S. 209 (2005) ("Because the meaning of (the statute's] text is plain and
unambiguous, we need not accept petitioners’ invitation to consider the legislative
history . . . ."); Chamberlain Group. Ing. v. Skylink Techs., Inc., 381 F.3d 1178, 1196
(Fed. Cir. 2004) ("Though fwe do not resort to legislative history fo cloud a statutory
text that is clear,’ Ratzlaf v. United States, 510 U.S. 135, 147-48 (1984), we
nevertheless recognize that 'words are inexact tools at best, and hence itis essential
that we place the words ofja statute in their proper context by resort to the legisiative
history.™) (quoting 'Tidewater Oil Co. v, United States, 409 U.S. 151, 157 (1872)),
reh'a and reh'g en banc denied (2004).

“If Congress has explicitly left a gap for the agency to fill, there is an express
delegation of authority to the agency to elucidate a specific provision of the statute by
regulation. Such legislativie regulations are given controlling weight unless they are
arbitrary, capricious, or manifestly contrary to the statute.” Chevron U.S.A., Inc. v.
Natural Res. Def, Council, Inc., 467 U.S, 837, 844 (footnote omitted), reh’g denied,
468 U.S. 1227 (1984)." The Supreme Court also has written that "administrative
implementation of a partil:ular statutory provision qualifies for Chevron deference
when It appears that Condress delegated authority to the agency generally to make
rules carrying the force of law, and that the agency interpretation claiming deference
was promulgated in the exercise of that authority.” United States v. Mead Corp., 533
U.S. 218, 226-27 (2001) (quoted in Yanco v, United States, 258 F.3d at 1362). The
United States Court of Appeals for the Federal Circuit has found that “Congress has
expressly delegated to BJA the task of promulgating regulations to implement the
[Public Safety Officers’ Death] Benefits Act.® Yanco v, United States, 238 F.3d at
1362 (citing 42 U.S.C. § 3796¢(a)). The regulations at issue in the case currently
before the court are seﬂ forth in 28 C.F.R. §§ 32.2(¢c), (j) and (n) and were
promulgated in exercise of that authority. See 28 C.F.R. § 32.1 (1997). “BJA’s
implementing regulations|thus qualify for Chevron deference.” Yanco v. United
States, 258 F.3d at 1362. |

[

Chevron deference requires that a court ask two questions when reviewing an
agency's construction of a statute: First, the court must ask “whether Congress has
directly spoken to the precise question atissue.” Chevron U.S A, Inc. v Res
Def. Council, Inc., 467 LS. at 842-43. |f congressional intent is clear, then the court
looks no further, “for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.” |d. at 842-43 (footnote omitted).

&
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However, if Congress is siﬁlent, or if it has |eft the statute “ambiguous with respect to
the specific Issue,” the court must ask the second question: “whether the agency's
answer is based on a permissible construction of the statute.” |d. at 843 (footnotes
omitted). i

With respect to an agency’s statutory construction: “The court need not conclude
that the agency constructibn was the only one it permissibly could have adopted to
uphald the construction, gr even the reading the court would have reached if the
question had arisen in a judicial proceeding.” |d, at 843 n.11 (citations omitted).
However, “[d]eference does not mean acquiescence.” Presley v. Etowah Count
Comm'n, 502 U.S. 491, 508 (1991). “The judiciary is the final authority on issues of
statutory construction and must reject administrative constructions which are contrary
to clear congressional intent. If a court, employing traditional tools of statutory
construction, ascertains that Congress had an intention on the precise question at
issue, that intention is the| law and must be given effect.” Chevron U.S.A_, Inc. v.
Natural Res. Def. Council; In¢., 467 U.S. at 843 n.9 (citations omitted). Thus, this
court should defer to an agency’s construction of the statute if it "reflects a plausible
construction of the plain lapguage of the statute and does not otherwise conflict with
Congress' express intent.” |Rust v. Sullivan, 500 U.S. 173, 184 (1991) (citing Chevron
USA. . v. Natu es. Def, Council, Inc., 467 U.S. at 842-43). The converse Is
likewise true that the court should only defer to the agency’s interpretation if it is not
in conflict with the congresfsional intent.

Plaintiff asserts that be[bause Christopher was an officially recognized member of
the Brookhaven, Pennsylvania, Volunteer Fire Department, he should be considered
a public safety officer arjd “firefighter” pursuant to the statute for all purposes,
including death benefits. | Defendant responds that being a member of a “legally
organized fire departmentf is a necessary, but not a sufficient condition to being a
“firefighter.” According to the defendant, to be eligible for death benefits, Christopher
also must fit the statutory definition of “firefighter” according to the plain meaning of
the word, and the definition of “line of duty” in the implementing regulations.

The PSOBA definition of the term “firefighter” states: “firefighter” “includes an
individual serving as an officially recognized or designated member of a legally
organized voluntser fire department....”™ 42 U.S.C. § 3796b(4) (emphasis.added).

® The definition of firefighter in 2002 also included “an officially recognized or
designated public employee member of a rescue squad or ambulance crew.” 42
U.S.C. § 3796b(4) (2000|& Supp. |l 2002). Congress removed this language by
amendment in 2006 and added section 3796b(7), which defined “member of a rescue

squad or ambulance crew" separately from a firefighter. Pub. L. No. 109-162, 199
Stat. 2160 (20086). | :

9
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Itis a broad and encompasfaing definition Included in a death benefits statute intended
to compansate grieving family members, in small part, for their loss. The BJA
regulations written to impleilment the PSOBA similarly stgte that: “Eirefighter includes
any individual serving as an officially-recognized or designated member of a legally-
organized volunteer fire department.” 28 C.F.R. § 32.2(n) (200?) (emphasis added).
The oniy difference between the statute and the implementlr_lg regulatl_on in the
definition of "firefighter” is a one-word change from “an individual serving as an
officially recognized or dﬁsignated member of a legally organ!zed voluntger fire
department” in the statute to "any individual serving as an officially recognized or
designated member of legally organized volunteer fire department” in the
regulations. Neither the statute nor the regulations apply age or duty requirements,
or add other limitations to%ﬁe definition of the termn firefighter.
|

The key words chose i by the legislators in the PSOBA definition of “firefighter”
are “includes an individual. The drafters of the statute did not choose to employ such

terms as “means” or “is defned as.” The PSOBA also defines the term “chaplain” to

“include[] any individual serving as an officially recegnized or designated member of
a legally organized volunteer fire department . . . . 42 U.S.C. § 3796b(2). In
contrast, other definitions in 42 U.S.C, § 3796b consciously do use the word “means”

to define the terms “child,”;“law enforcement officer,” “member of a rescue squad or’

ambulance crew," and “public safety officer.” 42 U.S.C. §§ 3796b(2)-(9). Therefore,
when Congress chose 1o use the word “includes” rather than a term such as “means”
or “is defined as” in refer¢nce to “firefighter" and “chaplain,” Congress signaled a

‘broader, more expansive| interpretation as appropriate to understand the terms

“firefighter” and “chaplain.! The terms “firefighter” and “chaplain® are appropriately
considered umbrella terms for those cfficially recognized or designated as individuals
serving in an organized fire department. See 42 U.S.C. § 3796b(2),(4). The absence
of a more specific definition in section 3796b of the term “firefighter” indicates that
Christopher's age and mére limited duties within the Brookhaven, Pennsylvania,
Volunteer Fire Departrrient do not eliminate his categarization as a “firefighter” under
the statute.. Furthermore, the age restrictions on duties allowsd to be performed are
imported into the case, as|discussed more fully below, from the Pennsylvania Child
Labor Law, not the federal statute. Moreover, the Pennsylvania statute sets no
limitations on categorizatidn of an individual as a firefighter, but only addresses limits
on tasks which a minor “finefighter,” is permitted to perform in Pennsylvania. In fact,
the Pennsylvania statute, ﬁ;ch sets those limitations, specifically begins the statutory
section with the words “Minors who are members of a volunteer fire company.” 43
PA. CONs. STAT. ANN. § 48.3 (West 20086). :

Since Congress chosie not to define “firefighter” more specifically, the court

addresses the ordinary, plain meaning of the word. Williams v. Taylor, 529 U.S. 420,
431 (2000) (“We give the words of a statute their ‘ordinary, contemporary, common

meaning,’ absent an indication Congress intended them to bear some different

10
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import.” (quoting Walters lv. Metro. Ed. Enters.. Inc., 512 U.S, 202, 207 (1997)
(quoting Pioneer lnv. Servs. Co. v. Brunswi k Assocs. Ltd. P'ship, 507 U.S. 380, 388
(1993))). Defendant argugs that the word “firefighter” means a “person who fights
fires,” CITING MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY (10th ed. 2002). Although
there are undoubtedly many somewhat different dictionary definitions of the word
“firefighter,” even the defendant's own dictionary choice would not exclude
Christopher as one who ‘f'| hts fires.”

i
1

The language of the PSOBA clearly does not limit death benefits eligibility
according to duties performed at the scene of a fire; nor do the legislative history of
the Act or the words of the regulations. None of these indicate that engaging In front-
line activities is a compup%n:t of “firefighting” or "suppression of fires.” In 1975, when
the statute was first drafted to include firefighters, the PSOBA was originally

" introduced as House Resalution 365, which defined "efigible firefighter” as one who
was "actually and directly éngaged in fighting a fire[.]° H.R. 365, 94th Cong. (1875).
The Senats version of the bill, however, did not include this requirement, but
dascribed a "fireman” as “includ[ing] a person serving as an officially recognized or
designated member of a legally organized volunteer fire department[.]" S. 2572, 94th
Cong. (1975). Any language requiring a firefighter to be authorized to engage directly
In the fighting of fires,was %ﬂmitted from the final version of the Act.® In fact, the Joint
Explanatory Statement of the Conference Committse specifically chose to follow the
Senate’s description of “firtman” and authorized payment “for all line of duty deaths”
and not just those su'stain{ed “while actually and directly engaged in fighting fires or
in other activities determined by the Law Enforcement Assistance Administration to
be potentially dangerous.”| H.R. ReP. NO, 84-1501, at 5-6 (1976). The words of the
statute and the regulations are easily understood without adding duty-specific
limitations, which, contrany to any congressianally expressed intent, would eliminate
some eligible “firefighterg” from death benefits. Defendant, therefore, fails to
demonstrate that In the legislation passed, Congress intended to limit coverage to
firefighters who directly place themselves in danger when fighting fires. Infact, in the
defendant’s response brief, the defendant even concedes at one point that the proper
test for coverage is the person’s authority to act as a firefighter, law enforcement
officer, ?r chaplain, not wl’péther the person is involved in an inherently dangerous
activity. i

|

° As noted above, tr{e final version of the Public Safety Officers’ Death Benefits
Act of 1976 states: "firemT’ includes a person serving as an officially recognized or
designated member of a legally organized volunteer fire department[.]" H.R. 366,
94th Cong. (1976) (enacteltd). ! : :

? The defendant’s dounsel wrote: “Again, Mrs. Amber-Messick errs by failing
to recognize that the proper test for coverage under the Act is the person’s authority
to act as a firefighter, or law enforcement officer, or chaplain, efc., not whether the

1
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Additionally, and of intﬁrest. in 2002, Congress amended the PSOBA to include
chaplains as public safety pfficers.® Pub. L. No. 107-196, 116 Stat. 719 (2002). The
term “chaplain” under the PSOBA “includes® any individual serving as an officially
recognized or designated g’wember of a legally organized volunteer fire gepartment or
legally organized police department, or an officially recognized or designated public
smployee of a legally orgdnized fire or police depariment who was responding to‘a
fire, rescue, or police emergency.” 42 U.S.C. § 3796b(2). Moreover, the plain
meaning of the word “chaplain” does not require such an individual to fight fires or
enforce laws." By includirig chaplains as public safety officers along with firefighters
and law enforcement officers, Congress expanded the eligibility for PSOBA benefits
to include a larger group oflindividuals, such as chaplains, who clearly are not directly
engaged in the suppression of fires and crime prevention activities. Since chaplains
need notbe authorized to engage in firefighting or crime preventing activities, or place
themsslves in danger while at a fire or crime scene, or even participate in firefighter
or anti-crime activities, allowing recovery only to individuals authorized to engage in
specifically hazardous actiyity (thereby excluding Christopher) impermissibly restricts
the scope of the statute. Moreover, inasmuch as the BJA's regulation, 28 C.F.R. §
32.2(c) (2002), requires piblic safety officers to have their “primary function® as fire
suppression or enforcement of the criminal law, the regulation is internally
inconsistent, and therefor? disregarded, since the primary function of a chaplain is

neither suppression of fires or law enforcement and yet chaplains are still entitled by
statute to recover.

l
Although there are many tasks involved in firefighting, defendant's counsel tries
to narrow the definition of the term *firefighter.” Consistent with the conclusions of the
BJA, defendant’s counsel |again asserts that in order to be a “firefighter,” one must
have the authority to engage in the “suppression of fires," which the defendant argues
excluded Christopher due fto the restrictions on his activities based on Pannsylvania
law. In order for Christn#her to be an apprentice firefighter, his activities had to

l
person is engaging in an i herently dangerous activity.” (emphasis in ariginal).

® Congress also in¢luded members of rescue squads and ambulance crews
as public safety officers in/ 1986. Pub. L. 99-591, 100 Stat. 3341 (1986).

 As discussed above, when Congress has used the term “includes” to
describe a public safety officer, it did not specifically define the term.

® The Merriam-Webster Online Dictionary defines chaplain as “1: a clergyman
in charge of a chapel [;] 21 a clergyman officially attached to a branch of the military,
to an Institution, or to a family or court];] 3. a person chosen to conduct religious
exercises (as at a meeting of a club or society)[;] 4: or a clergyman appointed to
assist a bishop (as at a liturgical function).” MERRIAM-WEBSTER ONLINE DICTIONARY,
available at http:lfwww.mjw.com:‘dictionaryfchaplain (as of March 24, 2008).
] 12
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conform with the Brookhayen Fire Campany’s Rules and Regulations for Apprentice
Firefighters. Those rules and regulation state that“[a]pprentice firefighters must abide
by all rules and regulations, standard operating procedures of the Brookl:raven Fire
Company and the Child Labor Laws of the State of. Pennsylvania." The
Pennsylvania’s Child Labor Law, with respect to minors and volunteer fire companies,
states: : 1

* (a) Minors who are members of a volunteer fi company and voluntser
forest fire crew may participate in training and fire-fighting activities as
follows: :

| .

(1) Drivers of tmcksL ambulances or other official fire vehicles must be
eighteen years of age. ;

(2) Minors sixteen and seventeen years of age who have successfully
completed a course of training equal to the standards for basic fire-
fighting established py the Department of Education and the Department
of Environmental Resources, may engage in fire-fighting activities
provided that such minors are under the direct supervision and control
of the fire chief, an rienced line officer or a designated forest fire warden.
(3) No person under eighteen years of age shall be permitted to (i)
‘'operate an aerial ladder, aerial platform or hydraulic jack, (ii) use rubber
electrical gloves, insulated wire gloves, insulated wire cutters, life nets
or acetylene cutting units, (iii) operate the pumps of any fire vehicle
while at the scene df a fire, or (iv) enter a burning structure.

r | i
{b) The activities of rfninors under sixteen years of age shall be limited to:
(1) Training. '
(2) First aid,
(3) Clean-up serviceg at the scene of a fire, outside the structure, after the
fire has been declated by the fire official In charge to be under control,
(4) Coffee wagon and food services.

(c) In no case, havTrever. shall minors under sixteen years of age be
permitted to:

(1) Operate high pressure hose lines, except during training activities;
(2) Ascend ladders, except during training activities; or -

(3) Enter a burning structure.

(d) All other activitl'gs by minors who are members of a volunteer fire'
company or a volunteer forest fire crewman shall be permissible unless
specifically prohibited by this act.

43 PA. CoNs. STAT. ANN] § 48.3 (West 2006) (footnote omitted; emphasis
added). |

1
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Initially, as the court n4ted above, section (a) of the Pennsylvania statute begins
with the phrase, “minors who are members of a volunteer fire company,” thereby
acknowledging as a given that minors can be “members of a volunteer fire company.”
Defendant argues, however, that “[a]s a fourteen-year old, under Pennsylygnla law,
he [Christopher] could nop engage in any. firefighting activities; his activities were
limited to training, first ald| clean-up, and food services. These activities cannot be
considered firefighting activities, as firefighting is understood in its ordinary and
common usage.” (emphasis in original). Interestingly, the description of Christopher's
firefighting duties offered by the BJA inits initial denial of the claimant's origlnal claim
is more expansive than‘ihg definition the defendant's counsel now coffers to this court.

The BJA's initial denial s lted:

The activities permitted by the position description for apprentice volunteer
firefighters submitted by the fire company allowed minors 14 and 15 years
old (including Apprentice VFF Kangas) to participate in training activities,
provide first aid care 1o victims at emergency scenes, and assist with clean-
up activities such as rolling hose, putting away portable tools, and removing
debris under supervision of the officer in charge and outside of fire
buildings and collapsg zones. He was allowad to provide canteen (food
'service) activities and participate in a support capacity for searches,
rescues, wild fires, hazardous materials incidents, and water supply
operations,

Hearing Officer's report also is broader than the defendant's counsel’'s current

Similarly, the deﬁnltioF of Christopher’s flrefighting duties included in the BJA
description to this court.

I

4. Junior firefighter K 'ngas was permitted . . . to ride to fires on the fire
truck. He was also gllowed to perform various activities at the scene of
the fire, including pff-loading equipment, attaching non-pressurized
hoses to a water source, administering first aid to victims, assisting with
the canteen for the line firefighters, cleaning up (rolling hoses) and
removing of debris under supervision of the fire commander. He could
provide support at hazardous materials scenes but he could not
participate in dealing with the hazardous materials. He could also
participate in search and rescue operations.

Defendant also cites to three other definitions of firefighter in unrelated federal
statutes and regulations in support of its position. First, defendant cites to the Fair
Labor Standards Act (FLSA) of 1938 which defines “Employee in fire protection

| 8
|
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activities* as “an employee, including a firefighter . . . who— is trained in fire
suppression, has the legallauthority and responsibility to engage ir_1 fire suppress!nn,
and Is employed by a fire department . . . ; and (2) is engaged in thes prevention,
control, and extinguishmeft of fires or response to emergency situations where life,
property, or the environment is. at risk.”. 28.U.S.C. § 203(y) (2000). As discussed
above, Christopher had the legal autherity to be part of a team that engaged in fire
suppression. Moreover, this FLSA definition is inapposite as it deals only with
employees of public agengies and specifically “does not include any individual who
volunteers to perform servjces for a public agency ...." 28 U.S.C. § 203(4)(A). Next,
- defendant cites to the Fedgral Employees Retirement System which defines firefighter
as "an employee accupying a rigorous position, whose primary duties are to perform
wark directly connected with the control and extinguishment of fires ... ." 5§ C.F.R.
§ 842,802 (2005). Again,/ this definition deals with employees, not volunteers, and
similarly defines firefighters for purposes of pay and retirement benefits eligibility.
Moreover, regardless of definitions chosen by Congress in the FLSA or in a federal
retirement statute, the PSOBA definition of the term “firefighter” is not limited by
duties to be performed.

!

Finally, defendant citeﬁto the Federal Emergency Management Agency (FEMA),
Department of Homeland Security Fire Prevention and Control Assistance to
Firsfighters Grant Program, which defines “active firefighter" as “a member of a fire
department or organizatipn in good standing that is qualified to respond to and
extinguish fires or perform|other fire department emergency services and has actively
participated in such activifies during the past year.” 44 C.F.R. § 152.2 (2005). The
agency opinions issued by the BJA agree that Christopher was a member of a fire
department in good standing and was qualified to perform certain fire department
response and other emergency services. This third alternative definition applicable
to FEMA, contrary to defendant’s paosition, appears to include Christopher as a
firefighter based on his status as a “member of a fire department in good standing that
is qualified to . . . perform other fire department emergency services.”

Aside from defendantis bald assertion that Christopher's respansibilities “cannot
be considered firefighting activities, as firefighting is understood in its ordinary and
common usage,” defendagnt fails to demonstrate how Christopher’s authorized duties
do not constitute important functions of “fire suppression” by the Brookhaven,
Pennsylvania, Volunteer Fire Department team. Nothing in the dictionary definition
or statutory language requires a “firefighter” to be authorized to enter burning
buildings, or describes hgw deeply and how soon an individual must penetrate a fire
scene to qualify as a firefighter. -

As a member of the| Brookhaven, Pennsylvania, Volunteer Fire Department,
Christopher was autharized to attend the scene of a fire. Although he was not

15
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I authorized to hold a high piessure hose or run into a buming building, consistent with

the Pennsylvania statute, he was authorized to perform a variety of critical firefighting
functions at the scene of Uncontrolled fires. As testified to by the Brookhaven Fire
Chief, without the assistance of volunteer firefighters like Christopher, those
firefighters entering uncontrolled, burning buildings would not have had the same
resources available at the scene of a fire. Christopher was part of a team dedicated
to the suppression of fireg and control of fire scenes. That team depended on the
contributions from each member of the team, including junior firefighters, so that the
other members of the team also could carry out their responsibilities. As the BJA's
predecassor, the Law Enfprcement Assistance Administration, pointed out in 1977
when the implementing regulations of the PSOBA were in their promulgation phase:
“[E]ven those officers performing desk assignments are primarily involved, even
though indirectly, in . . . firefighting.” 42 Fed. Reg. No. 88 at 23252 (May 6, 1977)."
The same principle operath in any corporation or government agency, including the
military. = [ '

In conclusion, Christchhér was a recognized apprentice “firefighter” of the

" Brookhaven Volunteer Fire Department. He was autharized to attend the scene of

afire, off-load equipment, attach non-pressurized hoses to water sources, administer
first-aid to victims, assist|in food services, roll hoses after a fire, remove debris,
provide support at hazardpus material scenes, and participate in search and rescue
operations. Christopher gngaged in activities involved in the "suppression of fires.”
He was a "firefighter” in |the ordinary sense of the word. Therefore, this court
concludes that the BJA|decisions, which did. not recognize Christopher as a
“firefighter,” were unreasanable, arbitrary and capricious. The BJA’s interpretation
was unreasonably and impermissibly restrictive in light of the language of the PSOBA.

Defendant also argues that because Christopher was not authorized to engage
in fire suppression, he did|not die in the “line of duty.” The PSOBA states that to be
eligible for death benefits under the statute, a public safety officer must have died “as
the direct and proximate result of a personal injury sustained in the line of duty[.]” 42

" The preamble t9 the rule, however, does contain somewhat inconsistent
language: “Because L believes the broad concept of making coverage dependant
on the officer's authority |should be applied to firefighters as well, the proposed
definition of "firefighter” has been amended to include ‘all fire service personnel
authorized to engage in the suppression of fires, including any individual serving as an
officially-recognized or designated member of a legally-organized volunteer fire
department’ (amendment emphasized).” ld. (citing 28 C.F.R. § 32.2(j) (1977)). As noted
above, however, the conhcept of “suppression of fires’ was removed from the
regulatory definition of “firéfighter” prior to the time of Christopher’'s death and has not
been reincorporated in the regulations except in the definition of “line of duty.”

‘ 16
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U.S.C. § 3796(a). The PSOBA does not contain a definition for the term “line of duty”
nor does it contain the words “suppression of fires.” The House and Senate
Conference Committee pripr to the enactment of the PSOBA concluded that “the 'line
of duty’ is a well establishgd concept and that it is appropriate to extend coverage to
all acts performed by the public safety officer in the discharge of those duties which
are required of him in his capacity as a law enforcement officer or as a fireman.” H.R.
ReP. No. 94-1501, at 6 (1976) (emphasis added).

— e — GV B a6

The implementing reglilations to the PSOBA define “line of duty” as follows:

(c) Line of duty means:

(1) Any action which an officer whose primary function is crime controi or
reduction, enforcement of the criminal law, ‘or suppression of fires is
obligated or authorized by rule, regulations, condition of employment or
service, or law to perform, including those social, ceremonial, or athletic
functions to which the officer is assigned, or for which the officer Is
compensated, by the public agency he serves. Far other officers, “line of
duty” means any action the officer is so obligated or authorized to perform
in the course of controlling or reducing crime, enforcing the criminal law, or
suppressing fires].] '

28 C.F.R. § 32.2(c)(1) (l20 2) (emphasis added).

As described above, as a junior firefighter, Christopher’s primary function was to
be part of the team that erjgaged in “the suppression of fires,” He was authorized to
ride in fire engines to the|{scene of a fire. At the scene of a fire, Christopher was
tasked with laying out and attaching fire hoses to water sources, maintaining
equipment when not in usg, and providing a variety of other services at the scene of
a fire. His “primary function,” like those directing the hoses on the fires or rushing
into burning buildings, was “the suppression” of fires. The court concludes that the
decisions by the BJA which impermissibly limited the definition of “line of duty” under
the statute and, therefore| denied death benefits to the plaintiff, were arbitrary and
capricious and founded on an unreasonably restrictive reading of the words of the
PSOBA and the implementing regulations. In sum, Christopher met the PSOBA and
regulatory tests for death penefits eligibility as a “firefighter” who died in the “line of
duty.” '

Finally, the fact that Cpristopher was en route to a fire and not at the scene does
not preclude plaintiff from |recovery. The courtin Davis v. United States, 46 Fed. Cl,
421 (2000) adopted an “on duty” standard for recovery, id. at 426, and held that a
police officer did not have to be “acting to intervene in a law enforcement capacity”

v
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to be "in the line of duty” uhder the PSOBA, id. at 427. In Davis v. United States, the

officer. Id. at 422. In the instant case, Christopher was

officer had left work eady‘{mre his shift ended and was struck by another car which

responding to and on his

y to a fire alert when he was struck by a car. Christopher

was “in the line of duty” while respon;ﬂng to a fire.

For the foregoing reas
Public Safety .Officers’ I%J

CONCLUSION

ns, the court finds that pursuant to section 3796(a) of the

eath Benefits Act and the implementing regulations,

Christopher Kangas died “|n the line of duty” and was a “firefighter” authorized to be
at a fire scene and perform duties as part of a team engaged in "the suppression of
fires” at the time of his death. Therefore, the BJA's decision to deny benefits to
Christopher Kangas was gn arbitrary exercise of its authority. Plaintiff's mation for’

judament an the administr.

ive record is GRANTED, and defendant's cross-motion is

DENIED. The Clerk of the Court is directed to enter JUDGMENT in the amount of

IT IS SO ORDERED.

Zag/scacnT

* $250,000.00, adjusted in agcordance with 42 U.S.C. § 3796(h), in favor of the plaintiff.

MARIAN BLANK HORN
Judge
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